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or to prevent serious harm to the environment falling withensubject matter of
the dispute

This norm is modelled on the UNCLOS provision on [Bimnal measures.
It reflects the specific situation of an arbitratiorauhding that, even though serious
harm to the environment not being a violation of ayright can justify the in-
dication of provisional measures, this may only be denere it relates to the sub-
ject matter of the dispute. The tribunal is thus callechupdake into account mat-
ters of intereserga omnesalthough only in the context of provisional measures.

The other innovative feature of the environmental ralestwo rosters of
eminent experts, administered by the Secretary-GenethEd?CA: one of inter-
national environmental law experts to be available asrarbis, and the second —
the true innovation - of international technical expertthfield of the environ-
ment® Obviously, this is only an administrative provision auitting the Secre-
tary-General to receive nominations by member statéisedPCA and to compile
the pertinent lists. It is not likely that parties will stapicting their own experts.
But if a tribunal wishes to do so, it is now in a much giasrposition to proceed
independently and appoint an expelt.is still the tribunal that ultimately has to
assess the expert opinion and render the final awatdhé permanent availability
of previously nominated experts could facilitate receutsindependent expertise
and thus contribute to a sound scientific basisaéasion.

All other provisions of the Rules are merely of alfetive character for
an effective and swift arbitration procedure takingp intcount specific needs of
typical participants in those proceedings.

Conclusion

A reform of the ICJ Statute is neither politically feasibt, in fact, ne-
eded for the Court to properly deal with environmenispuates. It is not advisable
to go beyond this, for one should be careful to loadewtaral instruments like the
Statute, that are supposed to be impartial and unbiasédnerms of a rather
substantive character, which can be perceived to beedlgowards one party. Ru-
les or provisions to reflect ecological concerns woiridalmost all situations, be
of advantage to one, and to the detriment of the qthey. The PCA environmen-
tal rules, like, to some extent, the Statute of ITLOS aageod example that there
cannot much be added to the rules.

There is, however, no real need for a general refafrthe Statute. Certain
deficiencies of the ICJ, which may particularly concenvironmentalists’ inte-
rests, could be remedied within the current system. Yéijard to the problem of
duration, the Court has recently taken far-reachingsorea to shorten the average
time in which a case is decided. Likewise, it is within diezretion of the Court to
accept private statements framici curiaeif it should consider it useful. The de-
mands for an amendment of the Statute, and likewiseeti@nt proposals to estab-

! Article 26, para.1.
2 There have been nominations by 30 member stateisFabruary 2002 (out of then 95).
3 Article 27, para. 1.
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lish a new International Environmental Cduftil to take into account the reform
potential of the existing law and institutions and, as willittation under the new
PCA environmental rules, turn a blind eye on availableratares, while they are
politically unfeasible. As a highly flexible mechanism, intgional arbitration

using appropriate rules can fill a perceived gap andige for a means for all sta-
tes to comply with the request for the peaceful settlemetispiites relating to the

environment in Principle 26 of the Rio Declaration.
L —]
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THE PRINCIPLE OF COMMON HERITAGE OF MANKIND AS
BASIS FOR A WORLD ECOLOGICAL CONSTITUTION
The sources of international law, rights and dutiestates in relation in the paper.

The principle of common heritage of mankind regdrds one of cornerstones of World
Ecological Constitution.

Hpog. I'epo Ban Xopix — Ienmcokuii ynieepcumem

HpI/IHlll/ll'l CniIbHOT CIMAAINMHH JIIACTBA fIK OCHOBA
aast Exonoriunoi Koneruryuii 3emui
BucBitTieno mxepena MiXXKHapoOJHOTO 3aKOHOJABCTBA, IpaBa i 0OOB'SA3KH JepiKaBU

CTOCOBHO MPHPOJHHUX pecypciB. PO3KPHUTO CYTHICTh NMPUHIMITY CIIBHOT CrIaJUIMHH JIFOJI-
CTBa K HApXKHOTO KaMeHs crBopenHs Exosoriunol Koncrurynii 3emi.

1. Introduction

1. In this contribution we want to show that the princigfieéeommon heri-
tage of mankin@i(further: principle of common heritage) must be regara® one
of the cornerstones of a world ecological constitutiorstiive will briefly men-
tion the sources of international law. Then we will disahssrights and duties of
states in relation to natural resources. Afterwards wecwitie to the ‘piece the re-
sistance’ about the principle of common heritage. Finallywile give a brief
conclusion.

2. Sources of international law

2. In international law we regard international customawy, international
general legal principles, and treaties as the sourcewofridegal doctrine there is
no uniform vision on the hierarchy between thesgees of law. It may be assu-
med that the principles of international customary law comedird that all other
sources of law are equal.

! See in general on the discussion of this propBah Hey Reflections on an International Environmental €ou
in: International Bureau of the Permanent Coududtfitration (eds.), International Investments amdtection of the
Environment, p. 271-301.

2 See K. BASLAR, The Concept of the Common Heritage of Mankind tarhational Law The Hague-Boston-
London, Martinus Nijhoff Publishers, 1998, XXVI1427 p.
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When the same behaviour is repeated over the yeatsr{ai element) and
it is believed that such behaviour is legally necessagclidogical element), it is
considered a principle of international customary law.(aot to undo the object
and purpose of a treaty before its coming into effedtidibg all legal persons in
international law (states, etc.). Thus the EC Court ofclidias accepted that EC
institutions must comply with international customary latvew exercising their
(legislative) competences. The EC Court of First Insfareeently even squashed
an EC regulation negating a treaty the EU had signedhadvould soon take ef-
fect, due to its violation of the international law obligatnot to undo the object
and purpose of a treaty before its coming into effect.

There are international general principles of law thaeeitkerive from na-
tional law, but are common to numerous states (e.g.daeit servanda’), or deri-
ve from the international situation (e.g. the principl@ofi-interference in domes-
tic situations). Where the border lies with the princigesiternational customary
law is often unclear, and of limited importance.

Various terms are used to refer to an internationally bindgreement, e.g.
‘treaty’, ‘convention’ and ‘agreement’. The use oé tharious terms has no legal
consequences. We will further stick to the term treaty.

3. Rights and duties of states in relation to natwal resources

3. The development of international environmental pdkdyighly influen-
ced by the rights and duties of states in relation to enwiental issues: the sove-
reignty principle, the duty to preserve common or shavadral resources, the
prohibition of ‘harmful use of territory’, and the protien of free trade. Below it
is shown that these rights and duties only offer a partial protection to the envi-
ronment and that some do not even counteract damagiegvfienment.

3.1. Sovereignty principle

4. States have sovereign rights, and therefore exclosimership or juris-
diction, of the natural resources in their territory (e.goital forests) and of those
in the so-called exclusive economic zone (200 nautigkds from the coastline).
This gives the relevant state the possibility to take meagsmek as enacting le-
gislation) to preserve its natural resources. However nigv@r more than a possi-
bility, because according to international ldve state can basically freely exploit
the natural resources that come under its exclusive jutisdi This principle of
international customary law is called the sovereignty priaecip principle, an ad-
verse influence on one's own environment is thudliegarmitted. It goes without
saying that this fundamental attitude of international lauses problems in cases
where countries wish to capitalise on their naturaburces in a short term.

3.2. Duty to preserve common or shared natural resmces

5. Some areas (such as the Antarctic and the high séss)called ‘global
commons’, do not come under the jurisdiction of stafésy are the common pro-

L ECJ November 14, 1992, no. C-286/90, Poulsen ava Bavigation, [1992ECRI-6019, paragraph 9.
2CFI January 22, 1997, no. T-115/97, [198QRII-39.
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perty of all states. Thus on the high seas theresi$réedom of open sea (compri-
sing the freedom of fishing, etc.).

Other natural resources (such as international watejvaagsan intermedi-
ate category (between exclusive ownership and conpngperty). These shared
resources are subject to the rights of a limited nurobstates.

Unlike natural resources that are governed by theremyerights of a sta-
te, common and shared natural resources involve thdepnahat an administrator
who can stand up for its conservation, is lacking. Te@alcitrant attitude of a
single state (for instance, committing over-fishing at ogea) may jeopardise the
preservation of these natural resources, no mattergood the intentions of other
states may be. Therefore, as a result of disputes bestates, principles of inter-
national customary law have come about that limit the mamo® room of sta-
tes, depending on the conservation of these natu@iness. One might say that,
according to positive international lastates are obliged to limit any exploitation
to such an extent that the preservation of common or dhaatural resources is
not jeopardised

By way of illustration, there is the evolution of intetipaal jurisdiction re-
garding living natural resources of the open sea. IiBdreng Fur Seals Arbitrati-
on of 1893 it was determined that the United States did not haveghetd pro-
tect seals beyond their three-mile zone. The US argumantftbther countries
commit over-exploitation, other states "have a right torfiete and secure their
share" was not accepted. In the Icelandic Fishery Dispfit974, on the other
hand, the International Court of Justice confirmieat fall states involved have an
obligation pertaining to reasonable use. This means they take into account
"the needs of conservation for the benefits of all".

Currently, the above-mentioned obligation is generallycoetised in tre-
aties (e.g. the Antarctic Treaty System).

3.3. Prohibition of ‘harmful use of territory’

6. In international law it is accepted that in a contietween the national
sovereignty and an international obligation, the lattersta@kecedence. One of the-
se obligations is the prohibition of ‘harmful use afitery’. This principle implies
thatstates are prohibited from using their territory in a manthat causes (signi-
ficant) damage to the environment of other states'tteyrior beyond their juris-
diction. This principle also applies when they allow theiritery to be used by
private persons. It is also called the principle ot fmarmful use of territory’ or the
principle of ecological responsibility of states, and it {@iaciple of international
customary law. The prohibition of harmful use of itery can be related to the
prohibition of abuse of law or the requirement of doeighbourliness.

In the Trail Smelter case of 1938 and 1dtis principle was applied by
arbitration in a dispute between the United States andd@ambereby a Canadian

! Pacific Fur Seal Arbitration (United Kingdom v UBAf August 15, 1893, in: P. SANDS, R. TARASOFSKY &
M. WEISS (ed.),Principles of International Environmental Law II/ocuments in International Environmental
Law, Manchester-New York, Manchester Universityd3re1994, 881.

2 Fisheries Jurisdiction Case (United Kingdom vaeel) 1974, in: : P. SANDS, a.o. (ech)s. (IIA), 810.

3 Trail Smelter Arbitration (USA v Canada), April 15938 and March 11, 1941, in: P. SANDS, a.o. (edc) (I1A),
85.
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blast-furnace caused damage to American agricultuugh its emissions of
sulphur dioxide.

In the current state of international law, however, tlieciple has two im-
portant limitations. The object of the protection isited to the environment perta-
ining to the territory of other states and areas beyatidmal jurisdiction. Thus the
protection does not extend to the environment pertaining &% @wn territory
(where e.qg. tropical forests are located that are nabited in a sustainable way).
Based on the prohibition of harmful use of territoryaa-sustainable exploitation
of natural resources or environmental damage undexxtiasive jurisdiction of a
state can hardly be counteracted. Only when cross+beff#ets occur, the prin-
ciple can be invoked. In addition, the obligation isesdially negative: it is aimed
at preventing, restricting and repairing environmentedatze.

3.4. Protection of free trade

7. On a global scale there is free trade between thateiigs (more than
130 countries), governed by the Treaty of Marrakecho®#, founding the World
Trade Organization (WTO). The WTO Treaty does not aolpprise the foundati-
on of this organization, but is also an umbrella fraorwireaty for a number of
treaties included in this treaty, such as the 1947 GeAgraement on Tariffs and
Trade (GATT). This implies, among other things, thatiszriminatory and quan-
titative trade restrictions are allowed between the sigieatoArticle XX of the
GATT, however, does provide the possibility to depaotrfrthis provision, for
instance for environmental protection reasons: "Subgjettte requirement that such
measures are not applied in a manner which woulditetiesa means of arbitrary or
unjustifiable discrimination between countries wheegegshme conditions prevail, or
a disguised restriction on international trade, nothinghis Agreement shall be
construed to prevent the adoption or enforcement byamtyacting party of measu-
res: (...) (&) necessary to protect human, animal ot pla or health; (...) (g) rela-
ting to the conservation of exhaustible natural resesiif such measures are made
effective in conjunction with restrictions on domestiogquction or consumption."

8. As environmental policy has gained more impstetes increasingly chal-
lenge environmental measures entailing a tradeiatest which they consider
contrary to GATT. Especiallynilateral environmental measures with extrateriab
effect (that essentially protect natural resouroatside their own jurisdiction) pose a
problem and are readily considered contrary to GAl/The arbitration boards.

This problem was strikingly exposed in the judgments efGATT Panel
of 1991 and 1994 in the famous Tuna/Dolphin casEse basis of these cases is
that the capture of tuna with drift nets may alssultein the unintended capture of
dolphins. The United States had issued an import brasofmtries that capture their

! Agreement of Marrakech of April 14, 1994 Estatilishthe World Trade Organisation, 33..M. 1994, 1;
[http://www.wto.ord

2 GATT Panel of August 16, 1991, Mexico v. Uniteadt8s,.L.M. 1991, 1594; P. SANDS, R. TARASOFSKY & M.
WEISS (ed.), Principles of International Environmental Law IIBocuments in International Environmentadw,
Manchester-New York, Manchester University Pres394]1 1210; GATT Panel of May 20, 1994, European
Community and the Netherlands v. United StatdsM. 1994, 936; for the text of these decisions see als
[http://www.american.edu/TED/TUNA.ITTMhttp://www.wto.ord
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tuna in a dolphin-unfriendly manner. In this way thegdrio prevent dolphins,
that are saved by their fishing fleet that meets their siwiat standards, from be-
ing caught in the nets of foreign fishing fleets. Howeveexldo has successfully
challenged this measure as contrary to GATT twice g8w®nd case pertained to
an ‘intermediary nation embargo’, an import ban omtoaught in a dolphin-unfri-
endly manner by third countries). The philosophy bethie arbitration boards' vi-
ewpoints, is that the GATT — as a framework for tradatioms between states —
would otherwise only apply between states with eqoairenmental protection le-
vels (and this could be further extended to social lselde etc.). From an economic
viewpoint it would thus become rather useless.

Recently the Tuna/Dolphin Cases had a sequel with thengwlgof the
WTO Panel and the WTO Appellate Body in 1998 in the Shrinmlg casé The
dispute was about an American ban on the import of skramd shrimp products
caught with the aid of techniques that might endanger\as 6f turtles. It should
come as no surprise that the WTO panel reached dateaisalogous to the second
Tuna/Dolphin case. These decisions however do saiately rule out environmen-
tal measures with an extraterritorial effect (as opptsée very first decision).

Also certain trade-restricting European Community messsuprimarily
inspired by reasons of animal well-being, are undeudson.

4, The principle of common heritage

9. In this part we will focus on the principle of commaritage. Firstly we
will show that the need for a counterweight for the sovetgigrinciple. Then we
will briefly mention the underlying thoughts concerning trinciple of common
heritage from the environmentalists’ viewpoint. After exang the legal status of
the principle of common heritage in positive internatidaa, we will discuss the
content of the principle of common heritage, and itsmi@tks for the development
of environmental policy.

4.1. The need for a counterweight for the sovereigy principle

10. We may conclude that according to present intemeltlaw:

« the state can basically freely exploit the natuesources that come under its
exclusive jurisdiction (sovereignty principle);

- states are obliged to limit any exploitation tolsaa extent that the preservation of
common or shared natural resources is not jeomtdduty to preserve common
or shared natural resources);

« states are prohibited from using their territonaimanner that causes (significant)
damage to the environment of other states' teyritorbeyond their jurisdiction
(prohibition of ‘harmful use of territory’);

« unilateral environmental measures with extratarateffect (that essentially pro-
tect natural resources outside their own jurisoiijtpose a problem and are readily
considered contrary to GATT.

L WTO Panel May 15, 1998, Import Prohibition of @értShrimp and Shrimp Products; WTO Appellate Botly
October 12, 1998, Import Prohibition of Certaini8hr and Shrimp ProductsL..M. 1999(1), 118; see for the text of
these decisions alsbtfp://www.ciel.org/Publicatioris [http://www.wto.or§s see for a comment G. VAN CALSTER,
"The WTO Appellate Body in Shrimp/Turtle: Picking the Pieces'European Environmental Law Revid®99, 111-
115.
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11. Thus in international law especially the naturadueses under the exclu-
sive jurisdiction of a state lack protection. Theradsworld government conducting
an international environmental policy that can call coustt® order that ove-
rexploit their natural resources. It is up to states andnatienal organisations to
give birth to treaties that tackle the problem of ovel@tqtion of natural resour-
ces. But the legal starting point makes this very diffiduis evident that it is easi-
er to reach an agreement on the use of common natsioalrces (such as the open
sea) than on the exploitation of natural resources conmuigr the sovereignty
principle (such as tropical forests). And the more statesnd the negotiating tab-
le, the less stringent the text will tend to be, due to theclsdar a compromise.
Since an important requirement of environmental treatiésaisthere are as many
as possible signatories, they tend to suffer from aratkak formulation.

12. The fact thathe environment is in such a poor state, globally, is feom
legal viewpoint to a major extent due to the sovereigntyciplie As DE
KLEMM* says states "may conserve, exploit or destroy theiralaesources, or
allow them to be destroyed as they wish". It is thus higjhig for a reinterpretati-
on of sovereignfy But the question arises how this principle can be méiyar
how an environmental component can be added. We thatkthe principle of
common heritage could play a major role in this. It isesseary that the principle
of common heritage would be recognised as a prinoipieternational customary
law, especially with regard to natural resources comimgusovereign rights, as a
counterweight for the sovereignty principle.

4.2. The underlying thoughts concerning the princife of common heritage
from the environmentalists’ viewpoint

13. The basic idea of the principle of common heeitegthe environmen-
talists’ viewpoint is that regardless of their location, graphic spread and legal
status, certain matters must be safeguarded in the inténastnkind. According
to some, this includes the environment in its entirety onatiliral resources, and
according to others at least the wild flora and fauna, @asveas and valuable
landscapes, as the foundations of human existenceuamahhwell-being. The pre-
serving of these matters must be everyone's care spongbility. At the same ti-
me it must be recognized that the safeguarding of thitage is in everyone's in-
terest, wherever it may be located. These are the undgtlyiughts concerning
the principle of common heritage. It implies that certain efémef the environ-
ment are of such great interest to mankind that theycangidered a common heri-
tage. Their preservation is a common concern anednssility.

4.3. The legal status of the principle of common hitgage in positive interna-
tional law

14. As far as positive law is concerned, the principleasimon heritage
can be regarded aspinciple of international customary law, but only in relation

1 C. DE KLEMM & C. SHINE,Biological Diversity Conservation and the La@land, IUCN, 1993, 1.
2 See also K. BASLARg.c, 139.
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to outer space, the sea and, perhaps also, the Antawticch are common pro-
perties.

In two treaties related to this matters we find the fplacas a legal prin-
ciple. In the Moon Treaty of 1979 laid down that the moon and its natural reso-
urces are the common heritage of mankind. The Lath@fSea Convention of
1987 declares the seabed and ocean floor and subsoil theegwoid the limits of
national jurisdiction, and its resources as the comneoitalge of mankind. Further
in the Law of the Sea Conventiois referred to this provision as "basic principle
relating to the common heritage of mankind".

In the Antarctic Treaty System, on the basis of the Treatntarctica of
19594, the principle of common heritage is not laidmexplicitly. However one
may argue that the more recent texts, as the Protoddheinonmental Protection
of 19915, in which the signatories proclaimed Antarcicaatural reserve, devo-
ted to peace and science" and provide for an absbneon the exploitation of
mineral resources, make an application of the priaaplcommon heritage.

In another treaty one refers to the term, without pkingplegal consequen-
ces. This is in the African Charter on Human and RedRights of 1987 that
declares that all peoples shall have the right to their esiengocial and cultural
development "in the equal enjoyment of the common lggritd mankind”.

4.4. The content of the principle of common heritag in positive internati-
onal law

15. In positive international law, so far as the reley@aowisions of the

Moon Treaty and the Law of the Sea Convention arearoerd, the principle of
common heritage contains four undisputed elements itiarelo relevant natural
resources:

* non-appropriation;

« international management;

« benefit-sharing;

- reservation for peaceful purpoes

4.5. The legal status of the principle of common hgage related to natural
resources in general

16. When we look at the principle of common heritagaedlto natural re-
sources in general in treaties and soft-law, we setherrdiffuse picture.

In a lot of treaties and soft-law in the environmentaldfifrom the period
1970-1980 one refers to the principle of common herjtagemerely not in entire

1 Agreement of New York of December 18, 1979, Goiwggrthe Activities of States on the Moon and Other
Celestial Bodies, 1BL.M. 1979, 1434;ljttp://www.iasl.mcgill.ca/spadeart. 11.

2 UN Convention of Montego Bay of December 10, 1982the Law of the Se&.M. 1982, 1261; P. SANDS, a.o.
(ed.),o.c. (I1A), 352; http://www.un.ord, art. 136.

S Art. 311 (6) Law of the Sea Convention.

4 Treaty of Washington of December 1, 1959 on Az, 402U.N.T.S.71; U.K.T.S.(1961) 97; 12U.S.T.794;
T.1.A.S.4780; http://www.unep-wcmc.otg

5 Protocol of Madrid of October 4, 1991 on Envir@ntal Protection, 30.L.M. 1991, 1461; ljttp://www.unep-
wcmc.org]

8 African (Banjul) Charter of June 27, 1981, on Hunaad Peoples’ Rights, 21.M. 1982, 59, art. 22/1.

" See K. BASLARp.c, 82-83.
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terms. Here we can mention the Declaration of Stocktudl®72 (here one spe-
aks from the 'heritage' of wild fauna and their hasjtand the preambles of the
Ramsar Convention of 197{that considers waterfowl as an 'international natural
resource'), the Bonn Convention of 19{fhat considers the resources of earth as
an 'heritage’) and the Bern Convention of fqf8at considers the wild flora and
fauna as an 'natural heritage'). Only the World Heri@gavention of 1972is
very explicit in its preamble (stating that the cultural andinaé heritage of excep-
tional value must be preserved as part of the 'wortdage of mankind'). The
mentioned treaties provide also for a system of pvasien and sustainable use of
the natural resources that are covered by the relevant texts

In more recent treaties and soft-law one notices thadtttes are far more
reluctant to accept the principle of common heritage, @vegmeambles. Here we
can mention the Rio Declaration of 1§9the Forest Declaration of 1992nd the
Biodiversity Convention of 1992In the preamble of the latter one avoids the term
heritage (in this text one considers the preservatidmobdgical diversity only as a
‘common concern').

Also one refers rather explicitly to the principle ohumon heritage in the
two major EC directives about nature conservation,ithis the preamble of the
EC Birds Directive of 1979 (that considers migratory ®ied a ‘common heritage'
and bird protection as a ‘common concern’) and thél&@tats Directive of 1992
(that states that endangered habitats belong to the 'nagtitabk of the European
Community"). Also has attorney-general Fennelly in tloeme case of the Danish
Bees before the European Court of Justitated that the preservation of biologi-
cal diversity is a ‘common concern of mankind'.

17. In legal doctrine the legal status of the principleashmon heritage re-
lated to natural resources in general, is uncertain andtdisp

In environmental law doctrine some authors consideptinciple of com-
mon heritage as a principle of international customary®lamhile others strongly

! UN Declaration of Stockholm of June 16, 1972 am ftuman Environment, 11L.M. 1972, 1416; in: P. SANDS,
a.o. (ed.)p.c. (IlA), 7, principle 4.

2 Convention of Ramsar of February 2, 1971 on Wegaof International Importance Especially as Waiegtf
Habitat, as amended by the Protocol of Decemb&©82 and the Amendments of May 28, 1987, in: P. BAN
a.o. (ed.)p.c. (IIA), 737; http://www.ramsar.ory

3 Convention of Paris of November 16, 1972 conceytive Protection of the World Cultural and Natudatitage,
111.L.M. 1972, 1358

4 Convention of Bonn of June 23, 1979 on the Corsin of Migratory Species of Wild Animals, in: BANDS,
a.o. (ed.)p.c. (IlA), 822; pttp://www.wcmc.org.uk/crhs

5 Convention of Bern of September 19, 1979, on thes@rvation of European Wildlife and Natural Hatsitan: P.
SANDS, a.o. (ed.)p.c. (I1A), 945; http://www.ecnc.eng/doc/europe/legilat

8 UN Declaration of Rio de Janeiro of June 16, 1992 Environment and Development..M. 1992, 874; in: P.
SANDS, a.o. (ed.)p.c. (I1A), 49; http://www.unep.orh

" Non-legally Binding Authoritative Statement of iiples for a Global Consensus on the Management,
Conservation and Sustainable Development of All€Eypf Forests, of Rio de Janeiro of June 13, 1992/
1992, 881; in: P. SANDS, a.o. (edd)¢. (I1A), 874; http://www.un.org/oo/conf/uncgd

8 Convention of Rio de Janeiro of June 5, 1992 avidgjical Diversity, 31.L.M. 1992, 818; in: P. SANDS, a.o.
(ed.),o.c. (IlA), 845; http://www.biodiv.ord

9 ECJ December 3, 1998, no. C-67/97, Bluhme, [189BRI-8033.

10 See A. KISS, “The Common Concern of Mankin&hvironmental Policy and Law997, 244-247; P. VAN
HEIINSBERGEN nternational Legal Protection of Wild Fauna andF, Amsterdam, 10S Press, 1996, 68-74.
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reject this thesfs The latter also make a distinction between the quinaecom-
mon concern, that they apply to natural resources timaé einder the exclusive ju-
risdiction of a state, and the concept of common heritage they only see in rela-
tion to common natural resources.

We think that such a distinction is rather artificialahat both concepts
are the emanation of the (same) principle of commoitaiger However what dif-
fers is the legal status of the principle of common &geitin positive international
law. The principle of common heritage is certainly alggrinciple in relation to
outer space, the sea and, perhaps also, the Antarcsiquistionable whether it is
already a legal principle in relation to natural resourdasgeneral, owing to lack
of definition, state practice and widespread acceptaBeg we think that could be
a matter of time. One can assume that it will becom@al f&inciple in the near
future in relation to the wild flora and fauna, natureaarand valuable landscapes,
etc. For this thesis one can refer to the many signatoriéiseo?orld Heritage
Convention of 1972, the statements in the preambl#dseafnentioned nature con-
servation treaties and EC directives, especially the Weldtage Convention of
1972, the EC Birds Directive of 1979 and the EC HabiRirective of 1992, the
insertion of environmental rights in the constitutidmmany countries, and deve-
Iopmenéts in national environmental legislation towardspteciple of common
heritagé.

4.6. Towards a more general content of the principl of common heritage

18. In the vocabulary of the common heritage of marikies a potential
bridge to environmental issues.

The term'‘common’is to be seen a as a functional rather than a téatitor
one (e.g. migratory birds don’t belong to a certain tegrjtand is to be understood
as not necessarily concerned with the ownership ofréee \ethere natural resour-
ces are found. It expresses fheerest, concern and responsibility that mankind
has in safeguarding the heritag€his implies that there is a possible place for the
principle of common heritage besides the sovereigrngiple, applying to natural
resources, even when they are the exclusive propédystate. The wortherita-
ge’ should not necessarily be associated with inheritamzk patrimony (as in
translations into some other languages, such as Frerathinipine’). Some aut-
hors restrict the term to the wild flora and faunauretareas, etc. wherever they
may be located (cf. the mentioned treaties, see ahOte¢rs extend the term to a
high quality air, an ecologically rich environment, etc. Hogrethe principle of
common heritage can never play a major role as legatiple if one do not
restrict it to thosaatural and cultural resources which globally affect thevssal

! See P. BIRNIE & A. BOYLEnternational Law & the EnvironmenNew York, Oxford University Press, 1992,
120-122, 424 and 487-489; (less explicitly) C. DEEIM & C. SHINE, o.c, 53-54.

2 E.g. France where one has in 1995 inserted arleaiti the Countryside Act that explicitly refesthe principle
of common heritage. Art. L. 200-1 Code rural: « lespaces, ressources et milieux naturels, lesedifegysages, la
qualité d'air, les espéces animales et végétalediversité et les équilibres biologiques auxgilslparticipent font
partie de patrimoine commun de la Nation. » Se€ANS, “Grande et petite histoire des principeségénx du
droit de I'environnement dans la loi du 2 févri®@95”, Revue Juridique de I'Environnemetf95, 195-217.

% See K. BASLARp.c, 38-78.
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and welfare of mankiride.qg. the tropical forests, the polar regions, the egetad
species of wild flora and fauna, etc.).

The notion'mankind’ refers to theresent and future generatiofar inter-
national community), so bringing in the intra- and integgational equity in the
concept, that can also be found in the notion of sut&rdevelopment.

19. The concept of common heritage should be fremu being equated
solely with the exploitation of natural resources beyortébnal jurisdiction. The
key elements in the principle of common heritage shoeftd

« sustainable management and ;u$ke non-appropriation clause can hinder suc-
cessful implication of the concept in ecologicatyportant global commons. In
the cases of rain forests and the atmosphere rith@gbe of common heritage can
be fruitfully applied without requiring states telinquish their sovereignty over
their territories and air spaces. What is imporisuthat states should have the use
non-exclusively for the benefit of present and fetgenerations, in other words
that they have only the right to make sustainabke and the duty to sustainable
management. In other words, states should not #xid destruct vital life sup-
port ecosystems exclusively for their developmedntha expense of the rest of
mankind or future generations.

« benefit- and burden-sharingrhere is a inequality in the geographic spread of
common heritage and in income among nations. Timecdibenefit- and burden-
sharing is to rectify this inequality. We think esfally burden-sharing is impor-
tant, as much of the common heritage is situatetdveloping countries. The prin-
ciple of common heritage not only imposes the athi@n to preserve the common
heritage on states wherein these are situateddmupkaces compensatory financial
obligations to the international community to supple successful implementati-
on of the mentioned obligation. The applicatiorthaf principle of common herita-
ge thus should be in accordance with the prinaileommon but differentiated
responsibility.

« reservation for peaceful purposes.

20. Another key-element according to BASLARpianetary administrati-
on. We think that this element is more a matter of implemamtatther than part
of the concept of common heritage itself. We agree keweith the author that
this is a very important issue. The interests of mankincbodnbe protected from
the avaricious attacks of national governments by éstdty a strong supranati-
onal authority whose power surpasses those of sfidiessauthority should be em-
powered with the identification of the common heritage. pheservation and
exploitation of the common heritage should be contrdigdhis authority. This
equally means that states in whose territories a commdgtadpe is situated should
be accountable before this authority. But what is alswitapt is that states yield
the right to exclusive use, over a particular commontdgifor the sake of the
common interests of mankind.

Another important implementation measure is that everg staduld have
locus standi against other states not respecting their dutiles tive principle of
common heritage.

! See also K. BASLAR, 9.c, 110.
2 Cf. K. BASLAR, 0.c, 85-111.
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4.7. Potentials of the principle of common heritagéor the development of
environmental policy

21. The principle of common heritage, once it wouldobee a legal prin-
ciple, has a very potential for the development of enwiremtal policy.

States would have thguty to co-operate for the sustainable management
and use of the natural resour¢éscluding these that come under national jurisdic-
tion (e.g. virgin woods). An isolationist attitude, like thaited States momenta-
rily have in the climate change issue, would contraveme doty. Thus the
acknowledgment of the principle of common heritage ddatilitate more the de-
velopment of environmental treaties.

States which destroy or exploit natural resources, whetleggbe located,
in a non-sustainable way, could be held responsibtghmr states.

Unilateral trade restrictions against states doing such \urbagts, could
be justified calling upon the principle of common tege.

5. Conclusion

22. In this contribution we proved that, when draftagvorld ecological
constitution, the principle of common heritage — with a jemket — should be part
and indeed one of the cornerstones thereof. It cantenly step forward towards
the acknowledgment of the principle of common heritageriasiple of internati-
onal customary law by solving the mentioned problenaok lof definition, state
practice and widespread acceptance. For the internbtomanunity and the pre-
sent and future generations, such developments arky higesded. But whether the
principle of common heritage will become a legal priteipr not, for the fore-
seeable future the principle will have to be implementedutiitahe co-operation
of states.

Y/IK 349.6 T A. JJoszuii , kano. iopud. nayk —JIHY im. leana ®panxa
IMPABOBI MEXAHI3MH 3ABE3IIEYEHHS CTAJIOT'O PO3BUTKY

PosrsnyTi npaBoBi MexaHi3Mu 3a0€3MEUEHHS CTAIOTO PO3BUTKY IEPKaBU B yMOBAX
rao6anizanii eKoJIoriyHuX npo6iaeM. 3podIeHO aHalli3 PO3BUTKY €KOJIOTIUHOT MOJTITUKH TIe-
PEeIOBHX KpaiH CBIiTY, CydacHHX IMPABOBUX MEXaHi3MiB Ta IHCTPYMEHTIB OXOPOHH HABKO-
JIMIIHBOTO cepenoBuina. [loqano KOHKPETHI MpOMo3uLii MO0 MOKPAIIEHHS €KOJIOTTYHOT
cutyarii B YKpaiHi, 3 Orjisity Ha MiXKHapOIHWIA JOCBI/I.

T.Ya. Dovhyj — Board of Internal policy of Lviv Rémnal State Administration

The legal mechanism of sustainable development

The article is devoted to the legal mechanismsusfanable development in conditi-
ons of environmental problems growth. The analgésnvironmental policy development,
modern legal mechanisms and the environmental gifoteinstruments are executed. The
concrete offers concerning improvement of an emvirtental situation in Ukraine are gi-
ven, taking into account the international experéen
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